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Appellant Tri-County Water Association, Inc., seeks review of a March 18, 1992, decision
issued by the Aberdeen Area Director, Bureau of Indian Affairs (Area Director; BIA), denying
appellant's request to occupy a portion of a BIA road right-of-way on the Cheyenne River Sioux
Reservation.  For the reasons discussed below, the Board of Indian Appeals (Board) vacates that
decision and remands this matter to the Area Director.

Appellant is a nonprofit water user district organized under the laws of the State of South
Dakota.  It was apparently formed to expand the Fox Ridge Water System, which was owned and
operated by the Cheyenne River Sioux Tribe (Tribe).  Appellant was to provide water services to
both the reservation and non-Indians in Dewey, Ziebach, and Meade Counties in South Dakota.

On January 8, 1992, appellant wrote to the Superintendent, Cheyenne River Agency, 
BIA (Superintendent), regarding its efforts to obtain an easement from the Tribe in order to
extend water delivery services to the Howes, South Dakota, area.  Howes is not located on the
reservation, and apparently its residents are not tribal members.  Appellant noted that the Tribal
Council was opposed to the granting of an easement until a pipeline was laid to the Takini School. 
Appellant indicated that it did not have the funds for the school pipeline.  Appellant requested an
easement from BIA to run the pipeline along the road ditch for approximately 300 feet.

The Superintendent responded by letter dated January 23, 1992:

Since the proposed project is to extend services off the Reservation, and
the Cheyenne River Sioux Tribal Council has vehemently opposed this action, I
have no alternative but to deny your request.  I realize this action may have an
adverse impact on the residents of the Howes area; but, as Agency
Superintendent, I am obligated to look to the interests of the resident members
of the Cheyenne River Reservation over those of all others.

Appellant appealed this decision to the Area Director, who, by letter dated March 18,
1992, affirmed the Superintendent's decision.  The Area
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Director stated:  "Your request has been considered and is herein denied.  This decision is based
on the facts that the [Tribe] is opposed to this project and the prime beneficiaries are not
residents of the reservation."

Appellant appealed to the Board and filed an opening brief.  Appellant argued that the
Area Director abused his discretion in refusing to grant the easement solely on the grounds of the
Tribe's political opposition, that it had previously been granted easements in the same quarter-
section, and that it had a valid easement already in place.  The last argument was based upon an
alleged lease agreement between appellant and the Tribe.  Appellant did not raise this argument
before the Area Director.

The Area Director did not file a brief.  Despite the fact that appellant had not addressed
the agreement in its appeal to the Area Director, the Board believed that, if the agreement was
legally valid, it might have some impact in this case.  Therefore, in a January 8, 1992, order the
Board ordered the Area Director to file a brief, discussing what, if any, effect the agreement
might have.  The Area Director did not respond to the Board's briefing order.

The Board has reviewed the extremely limited information provided to it by the parties.  
The administrative record contains only five documents:  a November 22, 1991, memorandum 
to the Superintendent from the Tribe; appellant's January 8, 1992, request for an easement; the
Superintendent's January 23, 1992, denial letter; appellant's February 6, 1992, notice of appeal 
to the Area Director; and the Area Director's March 18, 1992, decision.

The only additional document provided by appellant is the copy of the lease agreement. 
Except for a notary date of September 7, 1978, that copy is undated.  It is signed by the Tribal
Chairman and appellant's Chairman, even though it has several blank spaces.  The copy does not
show that it was approved by the Secretary or his delegate, although the agreement appears to 
be one that would normally require approval.  Appellant does not even cite the portion of the
agreement upon which it relies.

Because the Area Director failed to respond to the Board's briefing order, the Board has
no way to determine the legal status of the agreement.  Assuming arguendo, that the agreement
has some legal force and effect, the Board also has no way to determine the position of the Area
Director and/or the Tribe with respect to appellant's argument that the requested easement was
already granted by the agreement.

Furthermore, the only indication in the record as to the ownership of the land in question
is a statement that the land is tribally owned in the Tribe's November 11, 1991, memorandum to
the Superintendent.  Regulations governing easements on trust or restricted lands are found in 
25 CFR Part 169.  Assuming that the land is tribally owned, under 25 CFR 169.3, BIA lacks
authority to grant an easement across tribal lands without the prior written consent of the tribe. 
Despite the possible applicability of this regulation, neither the Superintendent nor the Area
Director cited it as the reason for their denial.
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In light of these numerous problems, which are attributable to both BIA and appellant,
the Board concludes that this matter can best be addressed by vacating the Area Director's
decision and remanding this matter to him for further consideration.  During this remand,
appellant can present to the Area Director its arguments concerning the application of the
agreement.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
secretary of the Interior, 43 CFR 4.1, the March 18, 1992, decision of the Aberdeen Area
Director is vacated, and this matter is remanded to him for further consideration in accordance
with this order.

                    //original signed                     
Kathryn A. Lynn
Chief Administrative Judge

                    //original signed                     
Anita Vogt
Administrative Judge
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